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ABSTRACT 

p A s'tudy sought to determine, if deterrents to the 

introduction of Certain kinds of educational technology were 
statutory in nature. The thesis was advanced that educational 
technology is- a threat to the power base of education- and the more, 
comprehensive the technology^ the greater the threat; therefore the 
laws and policies settipg forth the governance of education would "act 
to inhibit and/or prohibit applications 'of educational technology 
that are. alternatives^ rather than supplements^ to classroom ^ 
teachers. Four Icey areas of educational governance WBre studied: 
.certification; (2) accreditation; ^ (3) ^tate financial aid; and (U) 
professional negotiations. Rhile the hypothesis was confirmed ^ the 
situation was found to be in a state of flux, with some traditional 
means of enfbrcing certain barriers easing^ of disappearing^ and 
other means of enforcing those ba-rriers taking over. Thus state 
financial aid is moving away from instructional units^ toward "equal 
yield" formulas b^sed soley on^equal support* of students. However^ ^ 
teacher asspciatijjns are moving in to ensure continuance .of what they 
regard as favorable pupil/teacher ratios. Another finding, was the . 
unsettled question of the extent to which school districts can 
"contract away their responsibilities and^ authority. It was concluded 
that education is no J-ong'er a self-governing community^ and now the 
courts have become key agents of change in education. (HAB) 
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, Abatract 

^ Legal Barriers to Educational Technolo 

V and Instructional Productivity - ^ ^ 

•» , , * ... 

The purpbsa of thlf study was to determine . If deterrent|^ to the introduce 
don of certain kinds of sducittlonal technology Were statutory In nature. The 
thesis was advanced that educational technology Is a threat to the power base^ of 
education and the more comprehensive the, technology, the greater the threat/ On 
this basis » the hyj)othe8l» was advanced that the laws and pollclj|s6ettlng forth 
the .governance of education would act to Inhibit and/or prohibit applications of 
educational technology ^hat are alternates, rather than supplements, to c^lass- 
room teachers. 

" Four key areas of educational governance were chosen for Investigation:' 
certification, accreditation, state. financial aid, and professional negotiations./ 
By contract, the research was limited to a search of the legal case literature, 
commentaries on same, and official publications of concerned agencies. Ins true- 
tjjonal productivity was asswoed to mean achieving at least the same output with 
use of more cost-effective Inputs. 

^ While the hypothesis was confirmed, the situation was found to be in a 
state of flu3j:, with some, traditional means of enforcing certain barriers easing^ 
or disappearing, and other means oT enforcing those barriers takin:^ over. Thus 
state financial eld is moving away from instructional uiHts, a traditio|ial means 
o^ enforcing pupil/teacher ratios, toward "equal^yield"- formulas based solely on 
equal support of students. However, teacher associations are moving in to. ensure 
continuance of what they rV&gard as favorable pu|^l/teachsr Ratios. 

The accrediting associations were found to tend to restrain certain applica- 
tions of technology but th^lr voluntary, quasi- :j.egal statjfis makes legal chaidenges 
difficult. ' " . > |. 

Perhaps the mfct interesting finding is unsettled, and relatively 
recently opeiied, question of the Extent to which school districts can contract 
away their responsibilities and authority^ ^edause education^ is* a state res- 
ponsibility, there are fifty, different statutoihr systetos*. State courts haves 
varlsd widely in, interpreting the district's r^ght to contract over "policy" 
issues. The courts have cast considerable uncertainty over the legality of key 
provisions of lisgotlated* contracts, both with employee groups and with othex» V 
outside agenciea. Court cases over the issue of contracting authoriCy are cer- 
tain to Increase in the near future. In the process, education may be reminded 
of a long neglected fact u legally, the school district has closer ties to the^ 
state than to the community. * ^ 

Education is no longsr a self-govsming coianunity. Differences that once 
were settled out of courts are now the s lib J set of litigation. Traditionally the 
courts have tended to maintain a hando^-off attitude toward education on the 
assumption that state departments had, the necessary authority. Now, however, 
the courts have become key agents of bhangs in education. 
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The Rationale - 

r 

Social aclentlata fraquantly naka a dlatinctloa betvaen the baae of a 
aoclal ayatea and the auparatnictura which evolvea In aupport of the baae. The 

\ 

baae aay be, ai It la in education, a fundaaantal preMlae that deflnea operational 
relet lonahlpa and Inveata authority. The auparatnictura la th^ pattern of Inatl- 
tutlona, lava, organltatlona, tradltlona, and hablta that aupport, reinforce, 
and maintain the baae. If nev developvanta Ivply a new baae for the ayaten, the 
auparatnictura of the exlatlng baae acta aa the major deterrent to change. When 

m 

thla type of pover atniggle arlaea, ."typical dlffualon and adoption practlcea are 
of llklted uae becauae they are dealgnad to brlhg about change within a given and 
accepted aet of fundamental relet lonahlpa . 

^When formal education evolved In the United Stataa, aaaurancea of quality 
Inatructlon had to be obtained by relying on the credentlala of the person rea- 
ponalble for Inatructlon. For example, the claaalc Carnegie Unit la defined In 
terma of houra apent In a claaaroom with a 'teacher who haa taken a apec^ed 
nuiri>er of college credljti^^ (defined In i( almllar manner) In an accredited Inatltu- 
tlon. In other worda, the fundamental premlae — the- baae — of education Is 
that reaponalblllty and authority for Inatructlon la veated In the jierao^ In 
face-to-f^e contact with atudenta In a claaaroom. A auparatructura haa developed 
over the yeara to maintain and aupport tj^a fundamenti^ premlae. 

Technologlcally-baaed Inatructlon poaea a threat to the baae of our jpreaent 
system and the more comprehenalve the technology, the greater the threat. When 
Inatnictlonal technology becomea aophlatlcated enough to\e conaldered an alter- 
nate, rather than a complement, to traditional Inatructlon, It becomea a baae 
for th. daslgD of a mw educational ■yst.B. C.rtaln publication, and conia..ion 
...reports oyer the paat five year. i have .xpr....d dl..nchantB«it over the lack of 
' iapact of Inatnictlonal t.chnology on education while at the %vm tla. t.afflndng 



its potntial nal eootrlbutlcmi to iMproTsd Itarnlng. Hoopar^^ Molnav^, and^ 
Oattlnttr^*^ at^aat, dlractly and Indlractly, that tha aajor problan lii a 
failura to ratonuLxa tha povar atruggla iapliad by tha Introduction of covpralian- 
Siva tachnoloflaa of Inatructlon. iBoth tha CMilsslon on Instructional Tachnology 
and tha C^magla Coaalaalon on Hlghar Education raporta atraar tha potential of 
inatructlc^fil'^tachnolagy, with tha fonar In particular pointing out that a sajot 
deterrent to extena'^e uae Bay be the go^mlng atructure of education • The pur- 
poae 61 thla atudy was to axaalna certad|p aapecta of the governance of education 
to detenlne If such deterrents to educational technology do £n fact exist. 

Methodology 

The method of Inquiry uses a atratagy that baa been employed In the aoclal 
aclences b^t not In education. The assuoptlon that tvo antithetical aya terns are 
competing %rlth each other eaphaslzea dlfferencea between tW aya teas rather than 
slmllarltlea. In thla way, obstaclea to the challenging ayatem are thrown Into 
^ aharper reltiaf. Once thla la done, rpdeslgn of the established system can be 
undertaken with far greater undera tending. Assuming that the competing systems 
are Irreconcilable doean't Imply that revolution la the only poaalble way of 

# 

raaolvlng the conflict (aa Marx, for axaapla, bellavad). Accoaaaodatlon aa a 

) 

vary raal cholca would be In the tradition of hqw American eoclaty/aael«llatae 
challMngea to. the ayatem. 



^Richard Hooper. "A Dlagnoa^a of Failure." 17 AV Co—unlcatlon Review . 245-264 
(Pall 1969). 

2 Andrew R. Molnar. "Educational Technology — The White Elephant." ERIC 
document ED 027 755. 20pp. 1969. 

^Anthony Oettlnger. Run, Computer. Rup . Caii>rldge, MA; Harvard Unlveralty 
Praaa. 1969. , 

"•Anthony Oettlnger. "Will InforMtlon Technologlea Help Learning?" 74 Teachere 
Collage RacordT 5-54 (Septambar 1972). 
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TUiM study vu l|altttd to the lezAftlnatlon of legal aspocts of salected 
elaacnta In the superstructure of educatloa: ceittlf Icatlon of teachers, accredi- 
tation iof ptograss , state aid to schools, and professional negotlaMons. Only 
those aspects of the legal literature seen as obstacles to Instructional technology 
Wire exanlned. 

The Bauaol Cft^unch and Force^d Produ gtlyj^^y ^ 
Professor Baunol of Princeton University has contended for som years that 
a nuaber of operations In the public sector of the econovy; will be subject to 
pressures to increase productivity. He has nalntalned that there Is a limit to 
the tolerance of the Increasingly more productive segiients of society tovard 
those that are productlv*. While thl« has always bean true, relatively 

« 

recent dramatic Increases In Industrial productivity haye thrust the Issue Into 
prominence — so much so that the pressures op the non-productive areas have 
been given the sobriquet, the Baumol Crunch. 

The Baunol Crunch Is manifested both through overt attltudlnal expressions 
on thk part of the productive sector and through Inherent systemic relation- 
ships. An example of the former is the .usual Chamber of Coniierce member's belll- 
gerent query, "Why can't they run thd schools like a business? We've developed 
more efficient ways of using resources; why can't the schools?" 

However, the systemic relationships are the more critical. If the cost 
of doing business goes up, and the productivity of the institution stays the 
same, the Baumol Crunch will ftart to operate. The only , alternatives for an 
Institution like the schools are to charge more for services (in the fprm of 
increased taxes) or to seek ot;her sources of funds. . = \ 

Stsrtlng In 1958, the Federal govenussnt became a large enough source of 
funds to soften the CrurRA.. However, sharp curtailment of Federal monies In 
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the last few yean haa revealed>the extent to vhlch local funda have been out 

of balance vlth' real cpata. . / 

Even In his ,w>t% e^sslmlstlc moments, Baunol did not entertain the unusual 

situation thAt now pertaiiis to the schools — coats going up and productivity 

going dovn. Every time a teacher negotiating group forces a change in pupil/ 

teacher ratios* whilerrat the same time negotiating higher' salaries » the Crunch 

is accelerated. For example, a few years ago, the Los Angeles schools had bo|^d. 

issues defeated four straight years, causing a^^severe financial squeeze. The 

teachers struck, but finally realizing that the financial situation of the 

Los Angeles spools prohibited granting their deiunds, the teachers rejected 

the offere^ compromise .raise with the request that the money be used to reduce 

the teacher/pupil rat^io ~ a stipulation that could only exlacerbate the condl- 

tlon the following year I Vfhen the -cuiprent sharp increase in prices influences 

the next wave of contract negotiations, a collision course between taxpayer 

revolt, teacher demands and instructional productivity may become unavoidable, 
^ • • ' . 

While Baumol*s argument was directed ft public agencies in^general, the 

V ^ . 

schools are a particularly good fit to h la conditions. In the private sector, 
if a company becomes marginal because' it caniiat increase productivity in the 

face of rising costs, it closes its doors, or qhanges product lines (unless, 

'A 

of course,' Federal intervention as in the case of Lockheed rescues it) . A 
company that does increase productivity is rewarded. The pulillc schools have 
no way of dropping the marginal producer except during the probationary period, 

and even then marginal productivity is probably not tan important criterion. 

* 

Similarly, no formal method exists to reward increased productivity. (For these 
reasons, diffusion and adoption models from sectors of the economy, such as 
agriculture, that can drop out the^ marginal producer and reward productivity. 
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are Inappllcabltt In education.) Increasing productivity would to be the ^ 

only way out. But to do so will raqulre management models that ^pprmLt Increased 
productivity to occur. 

In order to do this, the teaching profession will have to come to terms .with 
technological concepts and realize that Increased productivity is the best route 
to real salary Increases. In several places where teachers have^^apo^^ed per- 
formance contracts* they have Increased the number of students for whom they are 
responsible and have relied more heavily o» technologies of Instruction. In 
the one case (Gary, Indiana) where an entire school was taken over by a per- 
formance contractor, the ratio of professionals to paraprofesslonals was reversed 
during the course of the contract. Here a differentiated staff with subsequent 
redefinition of roles made the program more cost-effective. 

Roughly sf^lar pressures have produced differing results In other profes- 
sional fields. In pharmacy, they have changed the pharmacist from plll roller 
to plll dispenser. The knowledge and ektll of the pharmacist have bien Incor- ^ 

I orated Into the Industrial process. In medicine and dentistry t the doctor and 
enlist not only adopt new technology but alao delegate low return (or low skill 
activities)' ta sub-special ties and retain only those tasks that ^lxp the high 
Incrae (high skill) producers. Which model better fits education? 

The differentiated staffing pattern can lead to a model roughly Isomorphic 
with that of medicine. Ironically, while militant teacher groups have been 
opposed to differentiated staffing* the long range best Interests of the teaclflng 
profession may lay there. As In the medicine model, differentiated staffing 
would keep Instructional control within the local professional sta^. But In 
order to do so, teachers will have to give utf a number of l6ng cherished myths, 
as well as acce^the principle of tiierlt pay. Fox example, they will have to 



gl^ up the mfth that the professional la nosj; direct contact with students Is 
in the best pdsltlon to determine thslr Instructional needs* 

Perfomance contracting and i;ndlvidually Prescribed Instruction (IPI) are 
exasplss of ths pharaacy nodel. "Prescriptions'* (the word used by fPI) for 
learning sequences are prepared by a profeee^onal group not part of ths local 
systjBa. The^"preecrlptlone" are dispensed by the local profeselonal staff and 
■odlflcatlons are either not pe^iiltted or carefully controlled. Productivity 
goes up because Instructional development tine can be amortized over many 
students and pupil/ teacher ratios can Increase. 

Both models can Increass Instructloig^al productivity but legal barrlere 
are In the way. Perhaps bx^ ewwpls of each model irlll serve to Illustrate th^ 
point. 

Probsbly ths most extensive work productivity study of ths classroom ^ver 

undertaken was conducted by Emida H. Conant in the Portland (Or^on) public 

schools. In the Introduction of ths publlshsd report of his studies* Conant 

brlsfly dlscussss the development of speclalUatlon In t^e prof esslons : ^ 

« 

The history of dsvslopment of professions Indlcatee profss- 
*alonal work efficiency Is Increased and more quality work done when 
professions Increass specialisation In their division of labor. 
Spsclallsatldn In ths profssslons Is achlsved In one of several 
ways. 0ns of these ways Is for Isss than profssslonal trained^ 
personnsl to assume ths mors nonprofssslonal and routine tasks ^ 
of profssslonals. The^^f flclsncy gfalns that may result are 
realised for several reasons. Less costly nonprofessional labor ^ 
Is substituted for mors costly professional labor to do ths Mess 
demanding vork. At the same time,' professionals are frssd to 
apply their speclallEed and more sxpenslvs taljBnts to more impor- 
tant tasks. ^ 

. Ssveral of the professions are well advanced ifi malf^g appli- 
cation of these principles of spscialisation. In ths medical ar^s, 
the employment of varioue levels of medical assistants has de- 



5^aton H. Conimt. - Teacher and Paraprofeselonal Work Productivity . Lexington, 
MA: D. C. Heath & Company, 1973. Pp. 1-2. 
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veloped so substantlAlly In the lut two decades that paranadlcal 
assl(|taiita are now regarded as conventional. However, in educa- 
tion the situation Is not so far advanced. Only In tha past 
decade, hava several factors combined to stimulate school admini- 
strators to modify work patterns. 

The key factor,. Conmt goes on to assert, is. the rise In real wages of teachers 

in comparison to other labor and to steady levels of educational productivity, 

another manifestation of the Bauaol Crunch. 

It Is doubtful, however. If declidons to employ paraprofes- 
slonals In educational systems wo^ld have been made by employers 
if facilitating changes in the ratios of teacher 'and unskilled 
laboir earnings liad not developed^ in the economy in recent /ears. ^ 
Reviews of any of the historical wage and earnings chronologies ' N 

available in census and other government sources show that through- 
out the 1930s and most of^e 19AOs, the average annual earnings 
of public school teachers in the nation were nearly equal to the 
average annual earnings of unskilled workers. In the 1950s and 
throughout the period to the mid 1960s, teacher annual earnings 
made gradual but substantial relative improvement in comparison > I 

to unskilled worker earnings.' By the mid 1960s, average teacher 
earnings had improved to near equality with the annual avcirage for 
skilled workers in the economy and were sevifiral thousand dollars 
above levels for unskilled workers. 



The implication of these changes is that until the 60s 
teacher labor could be purchased .at levels of costs comparable 
to levels for unskilled labor, and there was no incentive for 
employers to consider specialization of the teaching division of 
labor and substitution of unskilled labor for teacher labor. Only ^ ^ 

rafter teachers achieved a skilled labor cost differential in the ^ * 

60s were potential cost savings advantages available. Employer 
pursuit of this advantage has also been facilitated by the abvin- 
dant labor supply of secondary labor force yoto/&n in^less skilled 
categories that surveys have identified during these years. This 
network of broader economic relationships has provided incentives 
and- opportunities for educational employers to use less skilled 
paraptofesslonal labor commending in the 60s. In addition, more 
particular economic pressures have operated witfiin thi^p. larger 
framework to stimulate employers to modify the traditional 
teaching division of labor. 

Educational managers are required to acknowledge* the fact ^ 
thft theirs is a labor-intensive service industry where labor 
costs of instruction are typically in excess of 70 percent of 
the total costs represented in annual operating budgets. The 
magnitude of labor costs as a proportion of all operating costs 
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has forced«^managera to ba vary aanaltlva to phangas In taachar 
aalary coata. For aona time nov, admlnlatratora hava facad tha 
dlleaak that apaclal groupa havaylamandad aora affactlva acftica- 
tionfl aarvlcaa, aven vhlla votara In ganaral hava fraquantly 
rafuaad to vote afflnatlvaly . for budgat incraaaaa. Vot<^r falluraa 
to appro^ budgata hava paakad In racant yaHra, ttoraovar* ft^ tha 
saiit .tlaa that «ore arllltant taachara have gained increased effec* 
tlveneaa in applying bargaining preaaurea to gain eamlnga Talsea. 
Because they have be^n placed In clrcuMttanci)^ where labor coats 
have Increaped vhlle .'public financial aupport has declined^ 
admlnlatratora have had to ponalder basic altematlvea trb conven- 
tional liethoda of delivering ^Jiatructlon. One^cholce has been^an 
Inatructlonal vork ajatev, utilising profeaalonala and parApto- 
feaalonala, that may deliver nore effective Inatructlon at i^educed 
unit labor- coata. H 
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.Conant, a profeaaor of bualness adodnlatratlon, axperliMinted vlch different 
profesalonal and paraprofeaalonal worK arrax^eaenta^ In order to make the beat 
u/ie of profeaal)mal teacher tine ^r Inatructlonal purpoaeat Hla analyaas of 
typical. claaaroons had revealed thut remarkably little teacher tine vaa normally 
devoted Ipatructlon. His subjMiquent studlea demonatrated that the uae of para 
l^faaalonals could give teachera more time and could lead to more coat-effective 
production but a algnlflcant change would have to tMke place In the relation of ^ 
profeaalonal to clasa aaalgnmant.^ . % 

Theae atudy raaulta^for teachera 'Imply that teadher work rolea, 
and the orgarilzatlonal madea tlyit aupport theae rolea, will have to 
be algnlflc^tly changed If the division of labor la to be rede- 
algned to achieve more profeaalonal work. The reaulte furtller sug- 
gest that changea In teacher work rolea will have to divorce the 
profeaalonala' Inatructlonal taaks from conventional claaa liomeroom 
settlnga wliAre conaldetable time la apent monitoring behavlbr of 
children, doing houaekaeplng, and other nonprofeaalonal work. . It 
aeems'almoat certain, In fapt, that If teachera rfra not taken out 
of their homeroom claaa rolea and given greater opportunity to be * 
full-time teaching apeclallata, then there will be few othai?*waya j ' 
to permit them to function aa profeeelonala. . . ^^^^^ • 

Nothing the r««©iirch te^ ob««rved In UMiy d«V« of work in th.. 
•choola ^ndlcat.d conclusively why it la n«cM««ry to asalgn profaa- 
alonal taachara to hoaerooB claaaaa. Non^ of tha taaka aaao.cUtad J 

with tha nonlnatructlonal taalca of a hoiaaroota BOtfltor raqulra pro- 



hd. , pp. 63-64. 



fesiloiial Judgnent. And everything we observed about the character 
and capabilities of paraprOfesSlonals suggests that they cotild very 
successfully perform these roles. The ho^M^room monitor .and house-, 
keeping role requires maturity und good Judgment^ but professional 
task requlremints are close tp^nll. 



If there Is Qiie recoHae|i||datlon that emerges clearly for practi- 
cal Implementation from tlfe work study » It Is that schools experi- 
ment more with staff assignment plans thalt place paraprofesslonals 
full time In the homB;ro0m role while teachers function as full-time 
instructors irtio jrislt classes during the day primarily to teach. 
Staffing arrangements along ^ese lines would instill a elfar deHar** 
^catlon between instructlona]^|ppLd^ncinlnstructlonal work, and make a ; 
^ clean- break from convent IdiifluL ioltB. Teachers would not necessarily 
. be {Placed In an^ interaction status that is too rembte from children 

because teachers would n^ong^r work all dky in "homerooms." In 
^such a systemt teachers could have more .interact ion » and more Impor^ 
' tent lnteractlon» aSv their instruction for children Increased. : 
Paraprofesslonals their part^ would function as mqnltors^» pre- 

pare claspes for teilcher visitations^ and ^also contribute additional 
-/ instruction In the time they have remaining from more routine* work. 
The general nature of the work study results cleArly Impl^M that 
if sctmsthing like these new reles are not arranged In schools t pro- 
. ^ fesslonal work productivity pf teachers will remain under the handl- 

^cap of excessive nonprofessional tasks* ^ ' ^ 

Conant acknowledges he had to^accept the profeeiional staif flng pattern of 
the school district^ drastically reducing his flexibility; Considering this 
and his flnckngs^ it is surprising that he does not compent on the restrictive 
nkttire of certification requirements or t&acher association demands. Perhaps 
he dldn* t because the project was funded with Federal mcmey as part of the com- 
pensatory education program. Federal money was used to augment this sta^f of 
paraprofesslonals. In any events Oregon happens to be one of the few states in 
which pupil/ certificated teacher ratios are specifically set by the State Board 
of Education, flelther the 'real savings nor^ the educational benefits that ^ould 
result from Conant* s study could be realized by Oregon I chopl districts. 

^^e.proble^ of not being able' to modify professional staffing ratios has 

been an objitacle to many potentially cost-efi^ctlve innovations^ IPI Included^ 

■ ' ^ • \ *' ' - 

The actual instructional sequences necessary fo^ students to achieve Instructional 



10 



objectives are d««lgned Into the IPVma^rlalf. Presumably redistribution of 
professional personnel with consequent Increased prbductlvity woulc^ seem to 
be a logical outcoiie of IPX's installation in a achooU, 

In August, 1973, the Office of Education spdnsdred a qonference on "Improving 
Productivity of.^chool Systems Through Educational Technology.' .In his presenta- 

tion, Robert Scanlon displayed a table showing how much money adoption of IPI . 

- . > ' • f ' ./ 

had adde4 to the cost per child In a varietur of schopls. He acknowledged ydurln|| ^ 

the 'question period that ^PI represented add-on costs because no changes wer^ ^ 
made in staffing. ' Then he was asked, if a school and its staff were designed ^ 
from scratch," would^use-of IPI still ^ an additive boat. His rwonse was that 
IPI would result in cost reduction beeJause pupil/ teacher ratios and , paraprof es- . 
siooal/certificated teacher ratios Would both be affected favorably In relation 
to cost. In his presentation at the same conference, Helnich suggles^ed that tKe 
Federal government support a demdnstration project in which an enfirS school 
would be designed, constructed, md staffed on the basis of d^emodstrated techno- 
logies of instruction such as IPI, television, CAI, etc. to determine what are 
the best staffing arrangements to arrive -at cost-effective programs. Unless tWs 
approach is used, any comprehensive applications 6f technology for cost-effective 
purposes will run Into protective staffing patterns. ° " » ^ 



Education and the Courts 

I 



There la no question that the courts are hi^comlng more Involved In matters 
of education, butj^so far they have tended not to enter InW disputes b^w«e«i 
state agencies "and school districts in reference to the issues of inte/est to 
the project. Most rtcent- court decisions. have centered, on constitutional ques- 

^Ri G. Scanlon and J. Weinberger. Improving Pr oductivity of School Systems 
Through Edugationaf Technology . PWilaftlphia : Research for^etter Schools. 
Inc. 1973. I ^ 
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tloM of rights of Individuals, or, In the state courtsi on rights of Indlvl- 
duals under contract. ' ^ 

The^'paucicy of cases Chat^have been brought* Ixito state courts^ seeas to b^^^ 

related to tl;ie tradition of education being a self-governing cownmlty. The 

/ ) 
courts have been reluctant to enter Into policy dlsputesr unless there Is a 

clear violation of state law. Where there ±b ko^mte law governing a specific 
Issue, the courts have tended to assume that /the state boards have been dele- 
gated the necessary authority. (At ilinas the stat^ courts have accorded nore 
power to atat* o^lclala than thay cired to h#ve.) In thl* kind of altuatlon, 
local achobl adnlnlatratora tand to ragard acate adalnlstratlva declalona aa 
"liJw.'" If an action by a district la questldned by the atate agency, the^ dis- 
trict tenda not to go to cou^t to settle the i^aaue, btit, rather, negotiate an 

agreeable settlement with /he agency. (A very pertinent ,exaq>le of how this 

■ / / ■ - " • ■ 

works Is dlsctissed be Icnr under Certification .) 

\ 

* However, this nay be changing^ When the concept of In loco parentis was 
abandoned^ educational Ins tlt;utlonf\ were subject to suits by students over vloy^ 
latlons of individual rights • The Btost recent Instance Is the U. S. Supreipe 
Court decision that students cannot b^ suspended from school without a hearing. 
This decision following on the heels Of decisions involving dress codes, student 
publications, rights of privacy, etc. , would seem to spell out a whole new Bill 
of Rights for students. 

Now that the sheil pf self-goyemsnce hasN^een cracked, other aspects of 
institutional privilege may be due for questioning. A young man in the San 
Francisco area is sueing the school district because he has a high schpoX 
diploma but can't read. A women has brought suit. against the University of 
Bridgeport (Connecticut) alliiglng that the course she took was nothing like 
the catalog description. Cases, such as these get closer to the heart of J^e 
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quest loas posed by thla^ study. Once the area o£^ policy decisions has-been ^ ^ 
entered into, the whole structure of educational governance may be re^exaalned* 
This haa happened In'^the area of school finance as reported un46r State Financial 
Aid. ~ • I \ 

One other ixnportant factor must be mentioned. Up, to about fifteen years ago 
admlniitrators and teachers\^ended to share professional goals/ Administrators s 
were "reluctant to press cettaln Issues because pf professional loyalty* Since 
then, however, the "t^ted" profession posture has been eroded by scon tlnuously 
Increasing ^acher militancy. , Administrates and teachers have parted company 
In professional associations and often at the bargaining table. Without the 
support' of •uperlnt.ndentli, teach«ra are going to be ^aced with nore challenges 
fo previously accepted pbllclea (and vice versa). The concept of the self- 
governing connunlty <was valid only as long as education w*s a comnunlty. kfi- 
example of how Interestii now divide on the Issiie of puptl/teachet^ ratios lli 
given In the section on Professional Negotiations . 




Certification \ 
Certification can be divided Into two parts. The first has to do with the 
authority of the state to license; ThliT Is not questioned. The second has to 
do with the authorlCy o^ thii state to prescribe the number of licensees, or 
certificated teachers, a school district must hire. The state does not pre- 
scribe the nuid>er of , licensed physicians^ plumbers, barbers, etc., a town must, 
have, but It oft#n assuops the authority to specify by sone formila the number 
of certificated teachers a school district needs. In one way or another this 
is usually done by specifying a pupll/cert if looted teacher ratio. Sonetlmes the 
^specification is made through the state school aid fonnulii, so^etines by state 
agcmcy policy. * ^ , ' 
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The rational^ of this study holda that requlraaeats of cartlficatad 
^teachers In ratio with specified nunbers of stud^ts can discourage Introduc- " 
tlon of technology. Generally, the state departnents of public InstrtWtlon 
assunfi that tha authority to specify pupil/ taachar ratios Is -an axtensldn of . 
the staters authority to license. Because of the tendency of the courts nqt/tb 
question the state's authority In these -matters, administrators accept state 

« 

department rulings as having, the force of law. On the other hand, state depart 
menta often have been willing to "settle out of court" rather than risk a 
challenge that might lead a court to rule In favor of the dletrlctX The case 
of Addlaon Trail High School, Addison, Illlnoisr Is an excellent JJjA«tr*t ion 
of how thirf,ptpcess works. 

In Fall 1971, Addison Trail High School faced a typical 8it|^ti9n; one 
more typing class than staff could teach. After clearing the procedure with 
appropriate county and "tate officials, „the high school started teaching the 
elttra typing class by closed-circuit television with a parijfprofessional over- 
seeing the TV claas.^ The locfl teacher ^sociation protested the action to. 
the state departnent. After djie^^^ber^jCion, the utrnf depariaant notified 
the district that it could continue the class for thit school year but it would 
have to stop at that tine^ In the meafttine, the state department would obtain 
a legal interpretation on the use of teacher aijjes. In June, 1972, the state 
depart^nt notified the high school that the legal interpretation prohibited 
use of non-certificated personnel in a situation requiring instructional '"Judg- 
■ent or evaluation unless under the immediate Supervision _ of a certificated 
teacher. laoediate supervision was Interpreted to mean in ^ the sa— classroom. 
Note that tfciis was a legal interpretation by the state, not by a court. . 



,8 All information about Addison Trail was obtained through correspondence and 
interviews with tha principal tif the school. \^ 
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The^ district contlnuad negoc^tlng with the stata dep«rt»«nt with •one 
•ucceas. In Jun«, 1973 (one year later) , the state departnant reiterated thaf 
the definition of supervision in Its Porasl Legal Opinion Nuabar 8 did not 
extend to the use of non-certlflcated personnel as described in^he high school's 
proposal. However, the atate departnant want on In' the next sentence to apprise 
the high school of new state regulatllmB, approved February. 1973. regarding the 
uae'of non-certlflcated peraonnel. Under the new regulatlona, the atate depart- 
]mSLX. waa able to approve the high achool'a progrsm for the 1973-74 achool year I 
Two provlalona in the new regulatlona enabled the high achool to continue Ita ^ 
program. Flrat, iMisdlate aupervlalon waa redefined to aean contlnuoua aanage- 
MBi^t of the teacher aide' a actlvltlea. Second," the quallf Icatlona for a teacher 
aide Included the atlpulatlon of at ieast thirty aaneater houra of collage credit. 
The Individual used by the district attended college three ytfra. 

By aatlafylng the inaedlate deaand, the state d'opartnaht in effect kept 
tl^ Innovation locallred and ellsLnated the ne«id for the district to sue. 
Although the district could have aought redreaa In the coorta, the dlaCTlct was 
^not Interested In pursuing a point of "law"; it alaply wanj^ad^fo teach a 
dasa by TV, Becauae the legal queatlon wm not settled In court, the June, 
1973, letter from the state department bega.the question: If another , high school 
In Illinois wanta to introduce a •lii|L«r program, will the atate department quote 
Formal Legal Opinion Number 8 or the February, 1973 regulatlona? 

Perhapa because of'thla "quasl-law" approach to ceirtlflcatlon, we found 
not a alngle litigation that challenged the authority of the atate to set 
a tafflng standards. But can the state departm«at preaume to specify staff 
reqikrempnts of a school district? The queatlon is asked this way Wause that's 
■the context In which the legal laaue may be raised. Shouldn't the school's 
effectiveness be based on output rather than input? It so happena that the 

18 - . 
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^ students In the TV class perfonsd slightly bcttsr thsn the students in the' • 
/ a *. . ' ' 

class taught directly. 

^ if' - 

.ether key Issues in the questlbn of^lagpact of^certlflcatlon on inside- 

* * 

' tlonal technoloRv are: What constitutes supervision, and hov «ay supisrvlslon 

be managed.. Hoban once stated; "In forty years, this concept of [Instructional 

technology] In education has grovn from one oC a device for a* lesson presentation 

to one of a complete system of remotely controlled instruction covering an entire 

course."^ In the Addison Trail Instance, television was the ^instrument through 

which "instruction covering an entire course" was "remotely controlled." If 

all instructional requirements are Incorporated into the TV Reasons, and if the 

teacher aide is simply carrying out instructions from the TV te4cher> and, 

finally, if evaluation of the students is planned and executed by the TV teachln 

staff, then any certification requirements should apply to the TV teacher ^ not 
« « 

th« individual, nq^-certificated or c.rtificated, phy.ically pr.«ent in the claWs- 
rooa. The "California law that llpell. out distribution of state aid to coaimmitjiy 
colleges haa changed over the years from direct supervision to lAdirec't supervision 
of paraprofessionals by certificated staff. A great deal of the pressure for/ 
change was the installation of audio- tutorial techniques and televised Instruc- * 
tion. In both, the efforts of certificated persoonel are Incorpomted in the. 
materials; the paraprofessiwals are used to make sure the system functions. 
This is the cop text In which a school district liiay challenge most directly any 

pupil /certificated teacher staffing requirements, ^ 

> ' < * 

In tlie Conant study cited earlier, Conant stated 'that Increased productivity, 
md increased instructiiotial effectiveness, would |^«> arranging to keep 

^Charles F. Hoban. "The Usable Residue of Educational Film Research," in New 
Teaching Aids for the Aaericsn Clsssrooa . Institute for goaaunicat ions 
^^^^ Research, Stanford University, 1960. ^ ' 3 
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th« professional teachers from haylnR too much direct contact with classroons 
and studaots. By not having constant, direct supervision of paraprofesslonaU, 
the teachers coolJ becone aore effecti(ve. 

The lergir^ context In which the/ capabilities of Instructional technology 
and certification requirements cla«^ Is idnittedly much thornier. What If the / 

■ • • If ' ^ 

TV lessons In Addison Trail were yOn video tape Instead of live, or In the for« 
of prograaed Instruction? Because such Instruction la repeatab^le, assurances of 
quality can be secured by actual use^^ assurance need not be based on the qualifi- 
cations o£^ the personnel preparing tne Instruction, nor on who Is In the cli^s- 
rooB. In Instances of this kind, p^pbleas arise not only of certification, 
but also of accredltatljcm and stat/e aid,, both of which follow « 
Accreditation / / " ' 

Ezaalnatlon af (he stsndardi for schools published by the regional f^^^- 
dltlug association^ /reveals * difltnlte "biasing" In reference to staffing td^lre- 
■snts. For a varlecy of reasons, high schools want to be accredited and the ^ 
easiest way to galii accreditation Is to follow precisely the report for^s of the 
accrediting assoc^iitlons. Doing so requires a specific pupllAcertlf Icated 
teacher ratio. De)arture from this nom requires considerable explanation and 
docunentatlon, deliyliig a fa|(rorable report. The onus Is definitely on the 
innovator. In othir words, ^ the "good" program (the one that requires no Justlfi- 
elation except conpliance) is the one that follows the guidelines. Any departure 
is suspedt. Not ths't depattures don't occur. They do and are often approved. 
However, from the plpoject^s point of view, technologically-based instruction ^ 
will be questioned ilhil% the earns lnstru«lon delivered by a classroom teacher 
will not. While the\ Carnegie Unit may not be the only way instruction will be ' 
measured by en accrettitlng association, it is the'only way that is accepted 
without question. / . J 

20 
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When programed lastructloa v«b flrat Introduced Into th4 schools, perhaps 
the most severe obstacle to acceptance was the tradition of using tine In class 
as a standard rather than achlavement. In traditional Instruction, t line Is 
constant (the numbers of. hours spent In class) and achievement Is variable (the 
grading system). In programed Instruction, time Is variable and achievement 
relatively constant. Again, In accreditation practices emphasis Is on Input, 
rather than output. C ' 

In addition to regional accreditation requirements, schools may have to . 
adhere to state accreditation. The force of state accredltatlpiiL may be exercised 
(as In the case of certification) through state financial aid. Obviously, this 
Is an Important lever with which to force .compliance ^th^tat6 department policy 

In regard to staffing. / * 

According to a^state representative of the North Central Association, the 

* 

Federal government Is now using the accreditation asiioclat Ion's evaluations as 
the basis fo^ distributing ^ccupatlonal and vocational training funds. Faced 
with the enormous problem of having to decide ^Ic'h high school programs are 
worthy of support, the Federal government, understandably. Is willing tfo accept 
the Judgnenti of the •ssoclatlon to which the high schools already voluntarily 
belong. However, It serves to strengthen tlje^ position q| the accrediting 
acsociatlons, thereby T«*nfbrclng the Importance of Input measures and ina3\«ake 
technological Imnovatlon even more difficult. 

However, th\^ legal status of accrediting practices Is ^he main concern here. 
The, legal status of a voluntary association Is quite different from that of a 
dtate accrediting agency. 

With slight variations among Individual accrediting agencies the general 
procedut^ for accreditation Is^ ai follows: 
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1. the aasoclatlon eatabllahea certain mlnlmim standards which each 
educational InJitltutlon nuat miiet in order to receive accreditation; 

2. representatlvea of the aaaoclAtlon visit each Inatltutlon to obaerve 
and Interview; ' . ' 

3. the 'information obtained In addition to data submitted by the School 
Itself following a proceas of self-analyala .N^la preaented to a revlaw 
comlttee; * ' 

A. accreditation la granted or denied, each dedalon belkg appealable to 
a higher Internal body. « . • . 

/■ • ! • . 

It Is the atandarda under atep 1 above !whlc> generally i^rovlde the greatest ob- 
stacle to Innovation. Thef best exampl* of thla related , to teac^er/ij^pll ratios. 
Of this alx accrediting a/endea for ae^ondar^ achool4,/° thre<< expil|ltly require 
that the overall ratio of atudents enrolled In a achool to Classroom teachera be. 
25 to 1 or leas. Teachers' aldea and Interns may be counted In tjie^tlo aa a 
fraction of a teacher (1/3 to 2/3 depending on, degree of training) v^^fhe Southern 
Association limits such use to lOZ of the professional staff. The Hq^th Central 
Association allows exception to its 25 to 1 ratio where evidence la aubmltted 
that teachera are regularly provided with clerical and/or paraprofesalonal help 
for non-teaching duties, but otherwise doris not credit paraprofeeslonal help. 
Tl^e three aaaoclatlona not lilng ratloa require reply to general queatlons such 
aa "Is the number of staff members adequate for the educational program?" tod 



^^North Central kaaodatlon of Colleges and Secondary Schoola; Northwest Aasoc- 
iatlon of Secondkry and Higher Schoola; Weatem Association of Schoola and 
Colleges; Southern Association of Colleges aOad Schools; New England Aaaodatlon 
of Collegea and Secondary Schoola; and the Middle States Aaaodatlon of Colleges 
and Secondary Schoola. J* 

llSee Southern Aaaodatlon, Principle E, Standard 2(a); Northweat Aaaodatlon, 
Standard IX; North Central Association, Standard A. 60. 



"Are the teaching load and total working load ^ucjh Xhat naxlwm aff Iclency In 
service la maintained?" ^ Such questions of "^courae leave a great deal to Indivi- 
dual perceptions and conceivably could also, present obstacles to technological 
Innovation should the rlg^t (or wrong) Individual play an laportant role In the 
^ccr^dlta^lon process. ' * ' 

It should be noted tha^ the associations axpllc^^y encourage Innovation. 
, I • 

For exaaple, Principle 1 of the Southern Association states: "Manbfcr schools 

are encouraged to carry on active experimental programs designed tfo Improve the 
school." The consents to the Principle go on to state that "Innovation and 
experimentation which serve the needs of students and which are wey.-planned,, 
effectively Implemented, and thoroughly evaluated shoulc) In jno way jeopardize 
the accredited gtatus of a member .school." When an experlnental/ design Is at 
variance with the standards of the association, a proposed study must be submitted 
to the State Conalttee for approval prior to Impleaantatlon c^f the experiment. 
Similar Procedures a/i| used by the other associations to cjbntrol the circumstances 
of Innovation by their iJembers. The burden of persuasion Is qlearly 6n the 

.i 



Innovative. 

0 



What legal challenges m^ght hjt used against the actlims 6f accrediting^ 
agencies? ^3 The educational acc/edltlng agenesia a prlipate, non-profit, volun- 
tary aaatfclatlon. The comon law on volunt^ty aaaoclatlona Is^ reasonably well- 
developed. Qenerally, court/ have not Interfered with the ihtemal affalra of 
auch^ aaaoclat;lona because /hey are private ^ voluntary, and/ (Operate In areas of 
little concern to the public. Non-meabera have no* enforceable right to mem^er- 

• 1 / 

^^Mlddle Stataa Association, Standitrd 8. / 

^^Heavy reliance In this dlscjursslon waa placed on the Comment, "The Legal Statua 
ofei!fehe Educational Accrediting Agency: ^roblema In Judicial Supervision and 
Go^misBntal Regulation." 52 Cornell Uv Quarterly 10A(1966). 

I'' S.e generally Annot. 175 A.L.R. 438; 506(3.948). 



ship. Meters being expelled might have an action In contract but membership 
Implies acceptance of the association rules and these rules then become a part 
of t^e contract. Once again Judicial re^ef is precluded. However, for reasons 
to be developed below, these principles of law in this area are too broad to^ 

* i 

control completely the extent to which educational accrediting agenfies should 

be supervised by the courts. ^ - ' n 

Accrediting agencies may be excepted from the above common laV because tljeir 

actions are intimately tied up with the public intere^-t, an aspect not generally 

found in voluntary associations. This distinction is developed more fully in 

the following quote from the article in the Cornell Lav Quarterly : 

Wheu^ a private association is the only group operating in an area 
of vital public concern, it enjoys a sort of monopoly power; if 
that power, because of public reliance upon it, becomes great 
enough to make membership a necessity for successful operation in 
that area, courts may intervene. If the applicant meet« the 
admission standards of the group — at leas^ Ninsofar as they are 
not contrary to public policy — and his admission would not sub- 
vert' the group's basic purposes, the granting pf inembefship in, n 
the\ssoclatlon may be c^ompelled. This principle has been applied • 
to lAbor unions and professional associations, and similar rea- 
soning may well be applicable -to educational accrediting associa- 
tions. -Society has coma to rely on accreditation at a means of 
Judging the quality of educatlop; employers, schools, and especi- 
ally stste licensing boards now depend heavily upon educjtiional 
standards maintained through the process^' of accreditation. 

The qu^tion then is how '^unjust*' o^ "arbitrary" the refusal m^st be to warrant 
intervention. 

Before Judicial intervention wH^ be warranted^ however, an aggrieved' party 
must show that It has exhausted all reLdles availsbSj.e within the friLneifork of 
the association. This requirement may provide the major stiJabling blbftk to \ 
6btaiAing Judicial relief in the area of educational innovation. As ^'as lientittnei 
above, while the Innovator must go to extra langths to obtain accreditlitjlon, the 



^^•^upra, n 13. pp. 113-A. 
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procedure* are available within the aseoclatlona to dbtaln approval.. Deniala 
of acctedljtatlon also may be appealed within the aasq^latlon. In fact, the 
National Conmiaalon on Accredltln'^ requires as' a coodltlon for recognition that 
an association provide "a regular neiinB /wheraby the chief administrative offl^ 
of an Inatltutlon may i^ppeal to 'the final iiuthorlty vlthin that agency." , . 
Should sych Internal appeals bear unsatisfactory results for the innovati>r, 
Judicial relief might then be sought. TKe court faced with qgasticms concerndnjg 
an accrediting agency has a number of , factors to balance. The quasi-public - 1 
nature of the association and adverse Affect on the public from that agency 
actions is one consideration. In addition, the extreme consequences of dlsaccre- 
dltatlon on a school might maka a court fiiolre Inclined tp interfere than in the 
case of other private associations.' On the other hand, the court might seek to 
preserve the -autbuony of the agency and defer to its special competence when 
there is a close call to be made — the situation present whenever technological 
innovation in education is thfe issue. In the feV cases available in this area 
the latter considerations hava proved determinative. For example, in Worth 
Dakota v North Central Aaaodatlon of Collaaea atid S econdary Schools an in- 
junction was aought to restrain the Association froBi\wlthdrawlng the accredita- 
tion of a atate college, ^luch withdrawal Waa threatened because an inveatiga- 
tlon had ahown that flringa of faculty at tiha school allegedly without cause 
and without opporttmity to be heard had aff)^cted faculty morale. The Court 
denied 'thp^lnjunctlon, concluding that "in tha abaence of fraud, ' collusion, 
arbltrarlnaas, or breach of contract, such aa\ to give rlae to a civil action, 
the dadalona of auch voluntary aaaociatlona tiust be accepted aa conclualvc. 



i^Natiotoal Commiaalon on Acc^redit^ing. PacVa ^b\)ut the Conala alonK Criteria fot 
Recognized Accrediting Agandea . U. S. Office of Edjicatlon. 1964. 

'1723 P. s|pp. .69A (P.D. 111.), Aff'd 9? F2d.\697 (7th Clr. 1938). 
"id. at 699. " r ■ ' J 
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The M}«t recent eccreaieetlon case, «nd perhepe the noet liftrortent In 
defining the reletlonehlp between the court, end accre.dltetlon Msoclatl^p^ 
la the Arlorle Webeter Junior College ce.e. In that Mse a etenderd of 
"non-profit" operation before accreditation wa. attacked both a." a violation of 
the Sherwn Anti-Trust Act and aa a denial of due procesa. On the Jlr.t challenge 
the court said that Incidental re.tralnt bf trade, abfcnt «i Intent to effect the 
cbnnaerflal aapect of the\lib^al art. or learned pr^fea.lobJ^wa. not auff^clent 
to warrant application of the atttl-truat law. to the art. and learned profe.-. 
slons. The dlscua.lon of the due process charge by the court 1. e.pedally 
slgniflc«it. Ruling once again in^favor of the accreditation ^ency, the court 
layed down aome guidelines for Judicial Intervention In educational accredita- 
tion affair.. Relevant considerations were the extent of the aa.oclfitlon'. con- 
trol of the field, the extent of potential harm which could ba attributed to 
lack of accreditation, and whether the atandards challenged were b.lrtg applied . 
Ita an evenhanded faahlon. Than the court went'on to say that th.'.xt.nt of 
Judicial power to regulate atandard. aet by private profe.aional a..oclatron. 
nn*st be related to the neqesaity for Judicial iht.rventlon. -eaning that the 
exteift^o which defirance 1. du. to the profe,.ional Judgi-nt of the aaaodation 
will vlry both with the .ubject matter: at i.sue and the d.gr.e of h«r« resulting 
tro- the aaiiociation'. action.. Therefore, laaa deference »ay be due ptofeaaional 
Judg-ent when th. que.til 1. not one of substantive standard, but rath.r one 
concerning f almas, of procaxlure. by which /he challenged determination was 
reached. W oplllL' .een. to say that the int*raal mechanl.. for adopting 
•tandarda will ba vulnerable to charge* of inadequacy if etandarde are not 
adopted by the'exardle of th. -vf^I did coniid.red ju^gi^nt of expariancad, non- 

l9M-r4orl. W.b.tar JunVor ron >R^ v Middle Statee Aa.oc'WlOn of CollaRes and 

« .arr^ Sc^ooll' 4S^r/2d! esS (D.^t Clr. 1970^ cabt^ 400 U. 8."96!> 
(1970). \ ■ ' 
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partisan lm3^1mM|(lnative officials /Vho accord a i^ull measure of opportunity 
to be heatii toiii^a^^J^ be expected to conform to the standatdft. 

Where tfhen does this leave 'the school that wishes to adopt a program In- 
volvlng Instructional technology and still retain Its accreditation? It Is 
■] unlikely there will be any recourse to the courts. While the standards used 
by accrediting associations may work against sdch Innovation » the procedures 
^re available to gain api^oval for such a^ prograi^ Such Innovation Is not pro- 
hibited ^ the accrediting associations and th^l^ore there Is little possibi- 
lity of a l«wdult c^lng successful. 
* \ ■ 

State School Aid 

Ten years ago,^ ^en the senior author first started considering the relation^ 
ship of the governance of educit^n to Instructional technology, he soon dlsr 
' .-eovered that many state aid formulas acted to "bias" staffing requirements of ^ 

school districts. While state. aid was ostensibly on a per puplt basis, In reality 
^ the amount of aid depended on some iotm of classroom or Instructional unit. A dis- 
trict could maximize Its state aid by complying with the state formula of certl- 
' flcated staff to pupils. As one might expect, In^at^BS baiflng aid on Instruc- 
tlonal or classroom units, state^ifepartments relied on th^ lild formula to enforce 
certification requirements. In ^iSer words, the pr^^umed authority of the state 
to specify the nun4>er of certificated peri^onnel a dlstriet Imust hire was Impl*-^ 
.ipented throu^ static aid formular.^^ Formulas of this kind in^e considered by 
this study to be antlrtechnology because they force staffing patUii^ not baaed 
on considered deployment of resources In relation to output.^. 
^ . -^^Ttt^-the start of the -project, we began to documi^t stat^ In %Alch )iiuch^ 

formulas ^re used. However, we soon dl8covyte(l^that the /standard /literature 

' - . ,■ . I /,. ' 

20 In states where "teacher" is broadlv/^eflhed,. districts tend to require all 
professional ^rsonnel to be certif ijsited. For exanple, degrfeed Social workers 
may have to get certificated as te^achers before districts will hire ^theo. 
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OQ State m±d im out of date. We liave found that no area of education gover- 
nitnce l8 In as great a Condition of flux ^a/eta*e m±d. /The Serrimo. Rodriguez »^ 
and slnilar decisions have caused a number df states to re-examine 6he wholie 
structure of school funding. The responses to court deaands for revleifc have ^ ^ 
so far tended to produce state aid formulas potentially far more conducive 

• i * , 

to tedmologically-based Instruction than the ones they are replacing. The ^ 
new f&rmulas are based on a concept of "equal yield" rather than on Instruc- 
tlonal units. The state guarantees that each district %d.ll wind up with the sane 
adioWt of money per student for each mil levied. Because the directives pf the 
courts have stressed suppo|^ for ^tud^nts, the new "forjnulas have dropped references 
to certlflcate<f^taff. "So far, fourteen states have commissioned extensive 
reviews of their state aid formulas. Most of these have enacted new state aid 
legislation base^^ofrthe^commissloned reviews. Several more years will have ^to 
elapse Tef ore an assessment of the new state lavs can ^be made^ because many 
If not all will be challenged In the courts. For example, thl new Kansas law 
has been ruled unconstitutional by the State Supreme Court and is in process of 
revision, 

■ \ * ' 

>ta excellen^^mple of th^ effect Of the "new" legislation is found in an 

analysis of an act pisaed by the legislature of the State of Italne. On page 39 

under theji^dlng " Btc'entive provisions" appears the following: ^ 

Class Size . <^ 

*^No reference appears in the act. relative Co fl"s size. A 
former^rovislon is repealed which mandated that each unit employ 
at leastNone teacher for each thirty elementary pjip^l* ^ average 
daily aembership except In the kindergarten where the ration shall 
not exceed one teacher to sixty pupils and at least one teacher 
for each twanty-flve high school pupils. ^ . 



2lKermlt S. Nlckerson. "An Idea Whose Time Has Come: Analysis of an Act „ 
Equalizing the Financial Support of School Units." Mimeographed. . St;#te of 
Maine. , 1973. 
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ht the new approach to^ state finance continues to omit the, classroom or Instruc- 

tldnal unit as a means of determining state 'school aid, a traditional lever of 

enforcement of staffing requlrements^wlll te disappearing. However ^ as will be 

^ pointed out under Professional Negotiations , the teacher associations are ready 

to take over protective action* 

><( In states still retaining some state aid bfsed on certificated staff, the 

1 California model, cited' Earlier, Is the one to follov. If students and para- > 

professionals are under wie direct or Indirect supervision of certificated staff, 

then the instructional unlVls counted for state aid. 

The question of whd trier t:he state may legally withhold state funds In order 

to enforce certa'ln state requlteaents has nor been-rset-feledrf . In 0^;to^ the Ohio 

Appelate Court ruled against the Ohio State Department's withholding of state 

\ aid because a l^ocal school district dltl not obey\ dlre^lve to close a ^Chool.^^ 

The Ohio statute In force at the tlinc stated: , - ' ^ 

If upon the examination of the situation in any school district 
the Director of Education is iatlsfiad that any adjustments or 
changes in locAl school policy aficl administration should be made 
as a condition of participation in the state educational* fund, . 
he may order such adjustments an4 changes to be made. 

This certainly gaVe the State Director broad poi^^rs. However, the court held 

that the exercise of that authority had takto away the local board's discretionary 

right and^ prevented the local board from using ^dependent Judgment. Two years 

later the Ohio legislature modified the statute In question. Whi^e the right 

to withhold funds was maintained^ the legislature llmite4 the conditions under 

which funds could be withheld and provided |l mechanism f or ^1 local board to 

seek exceptions. The author goes on to cite several other cases in which the 

: - — • ^ \y . i \ 

^^ChrUtam v State. A5 Ohio App. 5A1, 18J^ N.'e. 58A, (1932). 



23r. r. Hanllton. The Bl-Weekly , School flaw Letter, Unlveralty of Wyomiiig, 
January 7, 1954. . ^ , > . 
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^outts denied the state the right to withhold state funds to force compliance 
with state regulations. He concludes with the statenent that the courts- often 
have prevented states from Influencing local school policy by danylng state 
funds. 

However, lii.a case inJHaahlngton state, the court upheld the State Board 
of Education when It withheld state funds to a schc$ol district because the 
State Superintendent denied the district approval and accreditation of a pro- 
lacked )ilgh school.^** ^ut the central IssOa was whether an elameAtary school 
district could build a high school In an area already adequately '8erve4 by 
other, high school districts. The* Issuer th^jrefore, was not control over ongoing 
school policy. 

♦in su^ry, the eoutts may look with favor on sghool dlf trlct challenges 
to the power of a state department of education ta withhold funds In order to ^ 
force cwnpllance wfth either pupU/teacher ratios or state accreditation where , 
the school dlsti^lct can show that departures from requirements are programmatl- 
cally sound. ^ 

Professional Negotiations 
^ The taacher associations are taking over from state aid as the chief pro- 
tectors of the status quo In regard to certification. As would be expected, ^ 
the teacber aaaodatlona aee atafflng requlreiaenta tied to dertlf Icatlon as a 
profesaloaal neceaalty. Aa ravealed by an exaalnatloti of modal I contracts pub- 
lished by the National Education Aaaodatlon, the asaodatlona are firmly 
ho^^g on to a "labor intensive" concept of staffing. Recommendations In 
relatlbn to daaa size and maximum total puplla contacted place aavare limita- 
tions on aeeHlng coat-effectlveneas through technology. Opposition to dlfferen- 



^•♦ Dupont-Fort Lawla School Dla trlct No. 7 v Bruno . 79 Waah. 2d 736, 489 P. 2d 



171 (1971) 
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tiated staff^g arrangements and tight restrlc.tloila on any instructional 
activities of paraprofessionals support the labor Intensive outlook, of teacher 
groups.r In tines of economic stress, negotiations^ tend t;o protect the "hard- 
-core" professional staff by sacrificing what they regard as expandable program 
elements, and by cutting down on non-professional staff • 

If viewed from an historical perspective, te^er associations are a blend 

„ / 

of guild tod craft union. The traditional posture of education as a self- 
governing society encourages ^ guild type structure. The guilds were self- 
gpvemlng, the members .set standards 6f admiision, a limit was placed 0n thte 
nuid>eT of wprkera a master could hire, dlapuiies were settled Internally, and 
reliance was placad on passing on of skills (a Cody of conmon practice) rather 
-^than on technology. It Is easy to see IjoV indMS.trlallsm- could not develop fully 
* until the restrictions imposad by the giillefs were overcome. Aspects of this, 
historical analogy can, of course, be extended into the currant educational 

setting. ^ , ' 

In regard to the history of unionism, teacher associations would appear to 
be going through a stage analogous to craft unionism of fifty 6r so years' ago. 
Demands are governed by short-term goals focused on Inirhediate welfare gains. 
This may be a necessary stage to go through in order to secure a baae from 
which departures from practice can then be made. In any event, as mentioned 
before, current negotiations ara making education more labor InteLlve in the 
face of tislng costs. > 

Since the 1950s when the first state laws were passed granting public 
employees the right to negotiate witl^ their employers, at least thirty-four 
states have decided to permit public eniyloyer-employee negotiations. ^ 5 

25p Blair. "State Legislature Control Ovelkthe Conditions of Public Employment 
in Defining the Scope of Collective Bargaining for State and Municipal Employees 
26 Vand. L. Rev. 1,' 3-A n. 18 (1973). 
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Significantly affected by this movement have been teachers In their contractual 
negotiations with school boards. Rarely limited to wage concerns, these negotla- ^ 
tlons have been^ustic} by teachers to' achieve various professional goals. The 
j&xtent' to which the demands of teachers In these negotiations present possible . 
obstructions to the \ise of Innovative educational technology and the extent to* ^ 
which these demands are being agreed t>o will be the limited concern^ of this 

' ( 

section. 

The growth of public employer-employee collective bargaining has been slowed 
by fears concerning the effects such bargalnfng will have on the ability of the ^ 
public employer to formulate public policy. This section will attempt to ascer- 
tain the extent to which the use of educational technology has been considered 
such a policy determination. The varlo^^^tate statuteB have tlandled this pro- 
blem df educational policy dlfferen^J^. At on^x6ctreme, the public employer Is 
obligated to "meet and confer" ojj/^ 'non"b^dj|ng agreement;.^/ ite the rother extreme 

' / . / ' 28 ' 

the Statutes apparently authorize w^lde^open negotiations on a binding contract. 
The liberal treatment In the latter type of statute Is usually restricted In ^ 
vary lag degrees by both admlnlBtratlve' ruling and Judicial decision. In 
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2&See/«ener«lly, d1 L. Klrp. "Collactlve Bargaining in Education: Professionals 
as a Political Int^reat Group." 21 J. Pub. Law 323 (1972). 

27see e.g., Cal. Gov't Code §3500 (Weat. Supp. 197A). 

28see e.g., N.Y. Civ. Ser. Law art. 14 (McKlnney 1973), 

29o„ the ultimate effect of the statute Involved on the contents of agreenents, 

see "Teacher Collective. Bargaining -- Who Runs the Schools?" 2 Fordham Urban 
L. 505 (Sprlj^g, 1974)., 
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between are those statutes which expressly limit the scdjpe of bargaining. 
With the differjent statutory treatments present, one would Expect the effect 
teachers have on the formulation of policy to- vary considerably; however, at 
least one empirical study, a comparison of teacher contxacts in a "meet and 
, confer" state with those in a ''wide-open negotiations" state, concludes that 

( 

the x^triir&lveness of the statute does not seriously affect the role the ^ 
• teachers play in the. making of educational poy.cy.^',| In .both states that role 
^was a subatantlal one. The potential effect of teacher poUectlve bargaining 
on technological Innovation, In education, therefore^ cannot be Ignored. 

What are the Inpedlnanta to innovatlon^cauaed by the deaands of teacher's? 
Perhaps the primary one regards pupU/teacher ratios. Thit such ratios are 
.considered Is^ortant by teachers Is clear. A req<int handbook containing model . 
language to be used \>y teachers In bargaining suggests a number *of clauses on 
this subject, the general drift of which ts to limit the ratio of pupils to 
total classroom teachers within a district to 25 to 1 with teaches being paid 
on a pro^a£^d basis for pupils iS excess of ^he rUtlo.^Z ^uch ratios If accepted 

, . ■ ' , , * 

3°Nev. Rev. Stat. §288.15(^(1973) reads : "Each local govemaant employer Is 
entitled, wltjiout pegotlatloii: (•) To direct Its employees; (b) To hire, 
promote, classify, transfer, assign, retain, suspend, demote, discharge or take 
disciplinary action against toy employee; (c) To reliteve any^mployee from duty 
because of lack of work or for any other legitimate raasopr^d) To maintain the 
efficiency of Its governmental operations; (e^To d*ter«lhe the methods, means 
^ and perionnel by which Its operations are to be conducted; and (f) To take what- 
ever actions may be necessary to carry out Its responsibilities In situations Of 
emergency. Any action taken under the provisions of £hla subsection shall not 
be construed as a failure to negotiate In good faith." Also see Montana Statutes, 
" H B 455 1971]L which reads ". . .,TKe matters ,ot negotiation and bargaining for 
agreement shall not Include jaatters of curriculum, policy of operation, selec- 
tion of teachers and other personnel, or physical plant of schools or other 
school facilities." 

3 1"Teacher Collective Bargaining ~ Who Runs the Schools," supra, n 2^, p. 569. 

32Roger P. Kuhh. "Not for Granted: Unguage for Teacher Collective Bargaining 
Contracts." California Teachers Assodatioft, SoutharA Section, 1125 W. Sixth St^ , 
^Los Angeles, CA 90017. 1971. ^ 
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by the school boards clearly work against technolpg;Lcal Innovation by locking 

'A 

Into a certified teacher-25-pupil-per-classroo» structure. 
Boards of Education will naively agree to such ratios without j/ 
considering their ^Impact. Such was the case In contract negotiations In a 
New Jersey city, ,The article agreed upon read: Uq[he goal for class slie will 
be to maintain academic glasses nbt lUv excess of 25 pupils. Imedlate steps 



\ 



will be taken to assure that no academic class will be maintained at a level In 
excess ol 30 pupils for th^ school year 1970-71." The pchool board wais unable to 
fulfill eucK a promise and t^e teachers' association fll^ a gr^tcvance. The 
grievance went to binding arbitration under a contractual t?rovlslon. Because of 
the article's clear language, the arbitrator ruled against the board and ordered 
It to comply fully with Its class size article within 45 days after the Issuance 
of his decision. * , 

As Indicated above, teacher groups have been attempting to negotiate a 
monetary oenalty from the d£strlct wh#^ ratios exceed^a specified, amount. The 
strateKsr Is ^hat If a state has prohlbl^d negotiation In regard to class size, 
the negotiable penalty clause would have thfe same effect. This lias 4iappened In 
Michigan. The courts have not ruled aa to whether such penalties are simply 
another way of negotiating class size. ' ' ^ 

Must school boards negotiate the issue of pupil/teacher ratios? The decisions 
\^ the courts conflict somewhat but the clear trend is to make such ratl<^s non- 
mandatory bargaining items; that is, the school board i^m bargein on these issues 
If it wishes but tieed not as such issues are considered within the area of 
managerial policy^ In only one instance has it been expressly hHd that pupil/ 
teacher ratios are so closely related to the terms and conditions of ^mi^loyment 

^Trenton Education Ass^^ciation and Trenton Boirrd of Education (AAA Case No. 

14-39-0203-71-J,, Jan. 14^ 19*72). > ' 
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that they nuat be bargained over by school boasda.^''. The courts and/or ad^nl- 
stratlve agencies of Pennsylvania, 3 ^ Nebraska, and New York^^ have held that 
class size and ratloi are either nonbargalnable or* at least non-mandatorlly 
barg.alnable. The treatment of this matter by the New York courts Is Interesting. 
^Orlgl^ily the Court of Appeals favored the ''wide-open" approach to negotia- 
tions. A 1972 decision held that any matter connected with teims and conditions 
\ of en^loyment oust be regarded as a negotiable Issue unless some State statute 

» 1 

contains an explicit prohibition against bargaining on It. ^ The I court rejected 
the contention that a public agency is prohibited from negotiating on any subject 
unless the law. expressly requires it to negotiate. Then in 197A the Court of 
Appeals uphe\^d a lower court decision that, class size Is an IteJ upon whlc^^he 
school board need not bargain. The thniat of the decision is ||;hat «iMS size 

1 « 

is a basic element of educationnl policy and that such decision^ should not be 
pade over a negotiating table but rather should be made by thoie having the 



s 
s 
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3*»Wa8hoe County School District and Washoe County Teachers Association (Nev. 
Local Gpv^t Employee-Management Rel. Bd., Oct. 9, 1971). 
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35 penn. Labor Rel. Bd. v State College A^a School Dist rict The Board of 
Directors . Case No. PERA 0-828-0 (Oct/1971) . • \ 

36in School District of Seward Edughtion Association v Sch ool District of Seward 
199 N.W. 2d 752 (Neb. 1972) at 75/, the Nebraska Supreme Court stated: Without 
trying to, lay down any specific /ule, we would hold that conditions of employ- 
ment can be interpreted to incl/de only those matters directly affecting the 
teacher's welfare. Without atjfenpting in any way to be specific, or to limit 
the foregoing, we wbuld consider the following to be exclusively within the 
management perogative: The righj: to hire; to maintain order and efficiency; 
to schedule work; to control transfers and assignments; to detarmlne what extra- 
curricular activities may be supported or sponsored; and to determine the curri- 
culum, class size, and types of spedaliats to be employed. ' 

3'^ West IrondeQuoit Teachers Association v Helsby , 3A6 N.Y.S. 2d 418, A2 A.D. 
2d 208 (1973); affm'd 35 N.Y. 2d A9, 358 N.Y.S. 2d (197A). 

^^^ Board of Education of Huntington v Associated Teach ers of -HuntinRton. 30 
N.Y. 2d 122, 282 N.E. 2d 109 (1^72). , . 

^^See supra, n 37. 
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direct and sola responsibility therefor. Read with the earlier case, the 
courts appear to have concluded that natters of educational policy, such as r 
class sl£e, need not be'>bargalned over by school t>oards but should such an 
agreement be reached It will beco«e enfordeable. Such a reading Is consistent 
•with an earlier ruling by New York's Public Eaployiient Relations Board. . 
The Impact of these rulings In New York Is somewhat unclear, bu|: the results of 
a recent study of teacher enployment contracts In New York suggest that the 

school boards' Inclination to iinter Into negotiations on class sire has been 

I ■ 

little affected.**^ Over hklf the contraots studied contained a class site pro- 

vision. N ' . 

Teachers are also making themiel'tfes heard on this Issue In California. In 
the study mentioned above approximately three-fourths of all teacher employment 
agreements In that state were found to contain a class slxe clause. This Is 
Interesting In Mght of the fact that there Is some case' law within, the state 
to the effect that a school board does not have legal authority to enter a 
binding agreement on educational policy matters.**^ If class slxe la considered 
a matter of educational policy, as it generally la, than thaae proviaiona are 
^unenforceable. Novartl>4'leaa it i« aignificant that auch a large percentage of 
the school boarda agreed to theae clauses in the^flrat- place. It ia perhaps 
' teflective of the liberal "aeet and confer" type of statute ujoder which employ- 



"♦ Ocity School Diatrict v t^ew Rochelle Federation of Tfeachers , A P.t.R.B. 
3060 (1971). ^ 

^.^"Teache:^ Collective Da|S^inlng ~- fM> Runa the Schoola," aupra , n 29, p. 553. 
•♦^id., p. 55A. 

•♦^Hava a V Association of Claaaroom T«ach*ra , 76 L.R.R.k. 2140, 2^A (1970); 

«ee also Graako v toa Angeles , 107 Ca. Rptr. 33A, 31 Cal. App. 3a 290 

(Ct. App. 2d Diat. 1973). . 
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nent collectrive bargaining takaa^placa. California* raqjkraa school boards to 
discuss at least the proce^res relating to educations^ policy If the teachers 
so re1|uest even though a binding agreement cannot be i^de.^^ 



In Arizona, a court upheld the "neet and confer'y part of a contractual 
agreeaent but npt that part of an "inpaase procedur^^ requiring board coaqpllance 
^' with an outside decision. The Issue arose over the board's refusal to use^ 
negotiated "Inpasse procedure'* In regard to teachers* salaries. In a suit 
brought by the teacher association ^ to enforce the procedure, the court \ield 
thb agreensnt legal Insofar as the "Impasse procedure" required joint nsetlngs 



of both parties, but Illegal In that the "Inpasse; procedure" required the board, 
against Its better Judgment, to bafgitln the Issuej. Enforcing the procedure, the 
court ruled, would be to vest In ^ union the exei^uslve power g'irantecl by the 
legislature to the board to determine employjae-eaployer relationships.**^ . • 
According to this court, at least, compulsory mediation and arbitration, a 
comon nethod of settling dispi^tes in both public and private sectors, would 
seem to be ruled out in Arizona, 'if one assumes that once a school board ^ 
negotiates a provision it generally will wafk to comply with it regar5ia:ess of 
its legal enforceability, then thein^ct of thesis agreements^pn^he use of 
Innovative educational technology may well lie substantial*^ 

In a suit not decided as of this writing, the Philadelphia Parents* Un;L<^ 
has charged the* city with abdicating its policymaking duties by allow^g the 
Phllade|Lph;Li Federation of Teacher* to share decielon-maklnt poy^^s over extra- 
curricular activities, teacher transfers^ working condltloQa* Joint coonlttecA, 
an^ over the right to arbitration the dlsnlssal of a nontenured teacher. 



"••♦Cal. Educ. Code SS13080-90 (West 1969), as amended (West Supp. 197A). 



.'^^ Bd. of Ed. V Scottsdale Ed. Ass'n. , 17 Ariz. App. 50A, A98 P. 2d 578 (1972). 
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The suit seeks to have nullified j^tertlnerit^^pectlons of theXco^trect between 
the union and the city on the hasle of vaolatlon of t^he siate school code aiip^ 
tb^'^Hilladelphla city charter. The ]^*rf^t group regards those provisions of 
the contract as roadblocks to quality education. The union/ of course « sees 
the action as "mlon busting." The su^t raises th^ larger question of the 

extent to which a school district can contract avay Its responsibilities. This 

J 

question will be discussed In the next section. 

It Is conceivable that other antl-techiology ptovlslons will be demsnded 
by tMchera who fe«l thteat«n«d by the ua« of •ducatlonal ta9hnology. For 
example, teachera night well r«,queat that atafflng roqulreiMnta continue to bn 
tied to certification to avoid the e?ct;enslve use of teacher aides In conjunction 
with educational technology » particularly in coa|>lnatldn with differentiated 
Staffing; or teachers mlgh'^ seek to pl#y a crucial role In the 4evelopMnt and 
Inplen^ntati^ of Innovative educational prograns. Neither of these deaands 
have been reflected In the current agreenents, but as one coMMntator suggests 
"alnost anything Is negotiable. "'♦^ As the impact of te6!faology on education is 
felt one can expect increasing awareness and opposition by teachers' associa- 
tions to the extent that their me«b\>Ks' Interests ate adversely affected. 

As local teacher groups gain in ekperlence in itagotiating agreements, 
0^fXtiaa seems to shift from an V*P^asis on welfare Issues to $n emphasis on 
"conditions of work" (broadly defined) and policy questions.**^ For example, 
several local associations had negotiated the procedures Involved in approving 



, 0 

**^John L. MetJtler. "Scope of Negotiations in Public Education," 2 Journal of 
Law and Educatlop , p. 145 (Jan. 1973). 

**^WUllam J. Schaefer, Jr. "A Study of Negotiated Contracts Jsnd Their Actual 
and Perceived Effects on School District Media Programs." tinpubllshed 
Doctoral Di^isertation, Indiana University, Bloomington, 1$74. 
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/th#*purchM* of iMtructV^oml na^Uls and textbooks. "Instructional Mtarlals". 
could Include Instruaentatlon ^0 well as materlalji, e.g. closed cl^rcu^ tele- 
vision/ audio-tutorial laboratorlef , and co^>uter assisted fnstrui^lon J Even 

^ . ' • ^ — ^ ^ 

If Instruiasntatlon Is not Included dlreptly, programing would be. Teacher groups 

alglht: not approve pyrchase of an entlr^ course on video ^ape or film, ot ,ln a 
form useable In an audlo-tutoii^lal lab on the basis that the nutterlals could be 
used to replace staff, or mlgh^ be used to break a strike. Purchase df Indlvl- 
dual Items may npt be seen as k threat, but purchases of instructional systems 
could be. A recent study revelled that union negotiators l^pfrticular viewed 
educational media as potential' rivals and as threats. 

The possibility of a Federal bargnLnlnjg law has been relied recently in 
Congress. Predictably the American Asso^r^ation of School Administrators is 
opposed to a Federal law. One of the Implications of' such a law foresees state, 
and local political officials becom^g directly involved In negotiations. 
Also of concern to administrators is the possibility of the Federal^ law permit- 
ting bargaining over policy issues. However, a Federal Bargaining law that 
wtot much further than simply legalizing negotiations would probably be declared 
unconstitutional. An amendment to the Constitution woyld be required placing 
the responsibility for education under the Federal gover^nt. Such an a«end- 
ment ia highly unlikely. '7 

Legal Statue of , the School Board's Authority to Con|:r«ct 

The extent to which boards of education and o'tate tlepartMHts of education 
can delegate i^ucational responsibility la not clear. Thih question was raised 
In the last section in reference to professional negotiations. Court decisions 
favorable to school boards in negotiation issues may no^ be favorable when applied 



•Paul Dawaon. "Teacher Militancy and Ipstructidoal Me^dia.^' 19 AV Comttrtitcatlon 
Review , pp. 184-197, Sumer, 1971. / \ 
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to areas In which the board chooses to deleg^te'/nstructlonkl authority. Per- 

I 

•formance contracting is one such area. 

While perfomance contracting Is not a current, Issue "In education, It was 
In tihe Imoediate past" jand could become an Issue once again. Certainly the 
basic legal quel tltaf was left ^unanswered during the relatively brlkf perlojl of 
time that perfgAiance contracts were In vogue. 

^The vast majority, oi performance xrontracts were negotiated between school 
boards and private agencies. The contracts ranged from Impirovement o£ specific 
skills of ipeeifled groups of children to assignment of an entire school j[Gary, 
Indiana) to a private company. Considering th^ wide geographic distribution of 
performance contracts » It Is strange thMt In no state was a case brought Into 
court challenging the legal authority of a )board of education to delegate 
Instructional authority. While each stater )ias Its unique set of educations^ 
codes* all states have created networks of School districts for the purple 
of carrying but the state's constitutional authority oyer education**^ 

School districts may be generally ({eflned as loc^^l administrative author!- 

«> 

cJ>es with fixed territorial limits^, created by the legislature^ and subordinate 

I . - ' 

to Its, will, as agents of the state for the sole purpose of ^administering public 

education.'*^ a leglsliitlvely created cljirll division of tihe statSp a school 

district enjoys closer proxlmatldn to the state than to the corajninlty It^ serves. 

^One of the corollaries of this theorem that the school district Is legally 

regarded as an instrumentality of the state, created, by the state, for state 

purposes, la that th« school district has -1^ Irftierent power to contract. ° 



It muat look' to the laglalatUra fjr thm e^i^t of jl,C8 contractual authority. 

— ~^ — : / ^ - I'-x ' 

•♦^ Klea V Lwry , 199 U.S. 233, SdL.Ed. 26, Z^'ftCt. 27. 

^° Monaghan v School Dlatrlct . 211 Or. 360^. 315 P. 2d. 797 ^95*7). 

S 'Wichita Public School Employee v Snlth . 397 P. 3,1^^51 (Ke. 1964); Berth v 
School Dletrlct of Penneylvenle T 395 Pe. 557, l43 A2d. 909 (1958). 
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Oftra^jthe language of tha ata^taa and tha caaaa Interprating tha poirara 
a board nay axerdae appear to glira the achool board altfkoat imli»ltad control 
over education* For exa]qple» It la routii^ely aald that the achool board poa- \» 
sesaea the powara expreaaly granted by statute^ "thoae neceaaarlly or fairly 
Inplled" In the "powers axpreaaly granted^" and "thoae eaaantlal to the declared 
objects and purposes of tha corporation/'^^ The board Is allowed vide dlscre- ^ 
tlon In deteralJilng polldea and broad latitude In carrying out tha "objective 
of providing the best possible pystam In the most efficient and economical way."^^ 
In spite of this fltst-glanca "handa off" approach by the courtaV^owaverp there 
■ay be several legal nobataclea to a parfomanca Qon tract. For axaapl^ a par- ; 
f orvance contract night be attacked aa agalnat public policy If the achooj\board 
has contracted to employ private Individuals when public fipiiployeea iiave^been^ 

ichool board 

nlght^ll lli^t the contract to thoaa aarvices which tha achool cannot provide 
(or perhaps cannot provide effectively) ^\ 

A more general objection might be that^h^«chool Is under a conatltutlonal 
or statutory duty to perform a taalc which haa beenN^pntractad ^o tha outalde 
party. For example. Article IX section 6 of the Calif o^ia Conatltutlon provides 

^ ' . ' . ■ X' ■ ■ ' 

in part that : "No school or college or aiay other part of thVPubllc School 
' System shall be directly or Indirectly, transferred from the Public School System 
or placed under the Jurisdiction of any authority other than one Included within , 



employed to perfofrm a conqparabltf Job.^^ To avoid this pitfall the 



SZ McGllvra V Seattle School District . 113 Wash. 619, 6U^l^9A P. 817, 819 
(1921). " ■ 

^ ^Utah Pluablna and Heatinn Contractors Ajs.'n. v Board of Education , 19 Utah 
2d. 203, 206, 429 P. 2d. 49, 51 (1957). 

5'»Reed Martin. "Performance Contracting: Haklng It Legal," 87 Nations Schools 
p. 62, January 1971. ' ~ 
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the Public School Sytm.]l^^ a vtent caae.^S thl« l«ngxi«g«^i^« limited to 
tranaf era the responsibility for. the ^ctxKl teaching procaaa but waa held 
not to prohibit a contract foX reaaarch and development* with an outside party 
aimed Improving education. However » in another CallCprnla caae,^^ a school 
board was barred from contracting with an outside agency £or\prdlnary Janitorial 
setvlces. The court stated that school districts have power t^^ctti^tract only 
as provided by statute^ and in the absence of such provision* tihe board in ^ 
question was required to employ classified personnel for that purpose. This 
is a narrow reading of the law and would seem to foreclose the possibility of 
perfopiance contracting. A more genera^ reading would be that while a performance 
contract involves teaching by outside .parties, the whole transaction still remains 
within the Jurisdiction of the public schW *y»t«pi. To protect such a reading 
^ the school board would probably have to maintain close control over at least the 
basH<^ policies and goals under Which the performance contractor la working. The 
Cirttnd of the control necessary haa yet to be defined. There ia no case law In 
this area evidently because the course of American education haa been one of 
consolidation and centralization of authority in order to gain the economic and 
Other advantages of size and there are few instancer of decentrali«ation of stib- 
Stent ial atlil;hority in the school systems. 5^ 
^ . The q\iestion of control raises perhaps the biggest obstacle to performance \ 

contracting. There is a traditional rule that once. the .leglalature has granted 



^ ^Callfomla Sch^ Emp. Asa'n. v Sunnyvale Elemen. Sch. District . 36 Cal. App. 3d. 
46, 111 Cal. Rptr. 433 (1973). ' ; 

^ ^Callfornla School Emploveea Asa'n. v Wllllta Unified Sch. Dlatrlct. 2^3. Cal. 
-App. 2d. 776, 52 Cal. Rptr. 765 (1966). 

5^"School Decentralization: Legsl Patha to Local <:ontrol." 57 Georgetown, t 
Law Journal 992, 994 (1969) . ' , ^ 

* 
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pover to an agency, that power cannot be transferred to either an outsider or 

a Abordinate J^. The rationale for the rule prohibiting stibdelagatlon seems to 

be the fear of arbitrary action by yi agent acting In Its awn InterastN^d not 

in the public's Interest. The general rule has been notified to the extent 

that subdelegatlcm will be upheld li the delegated duties InTolve an acceptably 

to 

snail declslon-^klng power. Often • division Is asde between discretionary 
duties and ministerial duties with only the latter being transferable. Of 
courae^most duties Involve tha use of sone discretion,! so the problem la one of 
degree. In the context of school board actlona, the ban on aubdalagatlon has 
been^atrlctly applied. 6° For example, tha appointment by a ayparlntendant of a 
'teacher has been held an Illegal usurpation of the statutory duties vested In 
the school board. It Is clear all aducatltfe policy-making func^iona tauat be 
perfoi^d by the achool board. ^^"^^ For this reason one coigmentator on tha lagallty 
of perforapnce contracting suggests three factors wljlch will show a retention 
of controLby the school board. First, properly drafted program apedflca- 
tlpna which leave little to Interpretation can Indicate the board 'a Intent to 
remain in charge. Second, the achool muat provide aufflclant ataff expertise 



SO Asplce V Anarlcan Woolen Co . , 74 R.I. 425, 60 A. 2d. 865 (1948); Hlllman v 
Northern V^co County People'a Utll. Plat. , 213 Ore; 264, 323 P. 2d. 664 
(1958). ' ^ 

59E.ft.. Gambonl V Otoe County , 159 Neb. 417, 422, 67 N.W. 2d. 489, 495 (1954). 

^P Murrv v Union Parrlsh School Board . 185 So. 305 (U. 1938); Smith v Board of 
Kduc. . 264 Ky. 150, 94 S.W. 2d. 321 (1936); Muehring v School Plat., 224 
j5nn7 432, 28 N.W. 2d. 655 (1947); Gavend v Cltv of Thornton . 437 P. 2d. 778 
(gqlo. 1969) . 

S ^Coleman v Platrlct of Columbia . 51 App.. P.C. 352, 279 F. 990 (192^^; 
Big Sandy School Pis t. v Carroll , 433 P. 2d. 325 (Colo. 1967). 

. 62se« Martin, aupra, n 54. ,, » 

"Id. • . " 
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to ncmltor the progru while la operation. Finally » the^ purpose of the contract 
mu0t Indicate the deelre to retain control. An open-ended prograp with no 
evaluative etandarda or no procedure for absorption by the school syst^eoi If 
the program proves successful may fall as contracting away too much^dlscretlon. 
The safest approach legally would be to have such "turnkey" procedures 



Into the original contract • ^ 

There are three other possible arguments' for performance contracting which 
m^^t avoid the ban on the delegation of discretion^ First It might be argued 
that the^c^ool^board has an Implied poi^r.^ of experlmenti^on. This *;as been 
recognized by at least one court. In that case the Chicago School Board had 
permitted studexitf voluntarily to split their school day between public and 
private schools. InXessence the board was allowln'g^an outside party to take 
over part o« Lts educatWal function without adopting the board^s own policies 
and erandards. The Issue' of Improper ^legation of authority was not raised | 
In the case but this clearly' was Involyed. The court upheld the plan under tjihe. 
Impllad power to expirlmtht. (It 1« Interaatlng to note that no nentlon waa j 

made concerning the continuation of the program If proven successful.) I 

^ ' J 

The second argument to be m^ide Is that the absolutenesrf of the rule thoit 
a board of education cannot contract away discretionary powers has been eroded 
* , somewhat by the developments in the area of collective bargaining with publjlc 
employees. This aspect wm discussed in an earlier section so suffice It io 
say here that the trend is In the direction of a highly pemissive view of | the 
acope of collactijfa bargaining. Since board collective bargaining agreen^nta 
dearly Impair the board's' dlacretlon» thla trend lends support to the proposi- 
tion that a school board can red^legate sons of Its powers,. 



^•♦Morton v Bd. of fed, of Chicago, 216 N.E. 2d. 305 (196^. 
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' Tl^B final arj^uiient is that the parfornance. contract ia aacaaaary for the ^ 
effective operation of the school aystem. The neceaaity argiment'haa been . 
racbgalsed by the court* in ••veral cont«et«- in on« case,^^ an MaeMor w««- 
given the l^illed power to eaploy expert^^toji^lp htm on «. to^ ^Ailch required 
■ore than^one •■■eaaor. In another^ the delegaYon of the pover to detemilne 
entrance aalarlea In a atate agency wat' upheld bedaua« efficient adalnlattktlon . 
would otherwlae be difficult If not Uipoaalble^^^lnally, one court faced with 
a delegation of dlacretlonary powtra f ocuaed Aot on the original adalnlatratlve 
atructure, but >n the purpoaea for which tlji" agency waa foniid, and found Implied 
atatutory authority for any aubdeleWion^^^ceaaary for the realization of 
thoae purpoaea,^' The reaaona aupportlng jrtie aubdeliagatlon rule were balanced 
zigdinat the demanda of the situation and/found "clearly outweighed by' the need 
for reaponalve and reaponalble agend5LJi6tlon."6fl Such anilyala clearly would 
be supportive of a perforaance contract. 

, In the absence of on-polnt case literature, authorltlea ;uhderatandably . 
dlaagree on the legality of parfonaance contracting. The eounael to the 
New York StatV Education Departnant doaa not believe that achool boarda In 
New York have\th«_a«i£horlty to contract with third part lea to provide Inatruc- 
tlonal services In nLbllc schools. However, Martin and ""Blaachke, who^have 



S Sconroy v C lt y^ Battle Cre4k , 3U Mich. 210, 22 N.W. 2d. 275 (1946). 

S SMcGovem V Patteraon . 273 App. Dlv. 35, 75 N.Y.S. 2d. 492 (1947). 

6 Estate V laoeratore . 92 N.J. Super. 34t, 233 A. 2d. 498 (App. Dlv. 1966)\ 
cert, denied , 48 N.J. 442, 226 A. 2d. 431 (1SI67) . 

68ld. at 354, 223 A. 2d. at 501. 

69New York State Education Departnent. Perfor«ance Contract ing In Eleaentary 
and Sec ondary Education^ A Report Showing tfce Dev elopnenta on a Nationwide Baala 
and the lapllcatlona for NeV York State . Albany; Dlvlalon of Evaluation, New 
York State Education Department. "^3*Z0. ED 049 525. 
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been prominent In performance contractiing^ as nilddlaiBen between school boards 
and contractors, claim that school boards have the autho;rlty to contract as • 
long as they aake no Inproper delegation of policy-making po^rm.^^ How this 
might be done was mentioned earlier in this section. It should be pointed out 
that i^ed Martin, author 6f the copiditions under which boar^s\ould contract, 
is an attorney for^^Educatlon Tnmkey Systems, an organieation that provides ^, 
management support to both boards and contractors. ^ ^^^^ 

Perhaps the best opportunity to try performance contracting In the courts ' 
occurred during the Gary, Indiana experience.^ ^ Gary had contracted the opera- 
tion of an entire school to an outside^ agency. Behavioral Research Labbratories 
(BRL). Authority over sizeable portions of the curriculum, the materials of 
'instruction, and staffing were delegated by the school district to BRL. ^hile 
-the nominal principal of Banneker School remained, BRL put one of its own 
employees In actual charge of the school. The delegation of authority was 
almost total and most certainly Illegal. The reactions of the Indiana State 
Departmtnt of Public Instruction and the APT local were quic^ to come and 
predictably negative. ■ ^ ' 

'' ' Because staff changes i^e by BRL were probat>ly In violation of tl\e contrac^^ 
between the union and Gary, formal opposition and subsequent legal action^ by • 
the union was anticipated. However, the, union's opposition was muted by a recent 
history of friction between the teachers and' the c4lamunity. The almost entirely 



'OReed Martin and Charles Blaschke. "Contracting for Educational Reform," 

52 Phi Delta Kappan 403-405, December 1970. "3 

7 hie two 'best sources of Information on the Gary performance contract are: 
John A. Wilson. Banneker; A Case Study of Educa tional Change. Homewood, IL: 
ETC Publicatioar, 1973; and J. A. Mecklenburger. Performanc e Contracting 1969- 
• 1971. Worthlngton, OH: Charles A.- Jones Pub. Co., 1972. 
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blACk cosiunlty ••rved by Bannaker vtfs hoitll* to the prsdovlntflatly yhlte 
teachers' union, particularly because of a bitter etrllce the yeat j^fore the 

performance contract started. And the Banneker cosnunlty favored xhe BRJ* 

\ 

con^trac^. \ 

Th'e state department declarfd the BRL contract Illegal but,. In typical 
education fashion,* vented to "settle out of court." The clpeest the if^ate 
dejartMnt case to statutory action vas an imsuccessful vote to **decoMldi^lon" 
the school, which, If succeisfulV would have deprived Gary of state flnan^i^al 
aid. The state departnent ' s pwn Investigator reported. a sltuatlpn he conslcl^ered 
to be clearly an illegal abd^-catlon of responsibility on the part of the schobl 
district. The ptafflng pattern of the school was altered drastlcelly during tK^ 
course of the contract. Pupil/ certificated teacher ratios were In excess of^ 
state requirements. In fact the proportion of certificated teachers /to para- 
prof esslonals was Reversed during the contract. In addition the school .was 
being administered bv a hon-certlf icated employee of BtlL. Hoirever, the State 
of Indiana never did bring legal action against Gary. 

Thu»"the opportunity to get court decislonjl on several important questions 
vas^ lost- From the pplnt of view of this study the more important points to 
be teat.d w.r.: c.rtlflc.tlon r.qulr.Miita for .t.ff ln>^.XM of pupil/ teacher 
ratio.; tha aKtant to which a achool diatrict may contract for Inatructlonal 

* 

aervicaa; and the uaa of atata financial aid to pay a conpany for parforMnca 
of Inatijuctlonal aarvi'cea. On tUa leaf; point, tha proJiact in Gary waa tha firat 
parfbrMtnca contract paid for by .atata "moniaa rather than- Federal. 

Conaiderlng all of thia, it la raaaonable^ expect In the. pear future a 
niniier of aulta to be brought Into court that will explore the piW«etera of a 
achool diatrict' a authority t/ diontract. Statea will vary, and do vary now, in 

• / 



thm degree tO|jilxli;h cMtrectlng !■ pemiiilble. Conspicuous by Ite ebifnce^^ 
the llteretujre on «any of the ar«ea of Inquiry of this study Is the Education 
Cotinlsslon of the States. One would* have expected m^re leadership and guidance 
from an organization compoeed of legislators, governors, state superintendents , 
and other Jcey state decision makers. 



The Courts and Units of Measure of Quality ^ y 

As the courts began ^o enter into' the areas of educational policy and 

governance, they had to seek^ardstlcks by which they could Measure or .gauge 

the relative nerlts of opposing arguments. If a parent group qliarges, in a 

legal action that chlldrta- attending echool X are not .receiving las "good" an 

"education" as students in school Y in the same^ district, the court needs 

some units of measure to Judge the validity of. the arguaent and the quality of 

the respective programs. Unfortunately, education has not developed, nor been 

interested in developing, reliable output measures by which to appfraiae effec- 

tiveness of echool programs.^ As pointed out in the beginning of this report, 

t 

emphasis over a long period of time has been placed on input meaaures as indi- 
cators of quality. For example, schools compeneate teachers on the basis of 
training and experience, not on teaching ef fectivonesa. It should not surprls 
u/, then, that the courte have tended to turn to input measures fot evidence 
ik disputes oVer program. 

In making the series of landmark decisions in the District of Columbia 
that, reeujlted in court ordered redistribution of educational ir^sour6es, the 
court gape^'H^lldity to the use of a number of input meaauree as^todicafors of 
educational qu^ty.^^ Per pupil expenditures, length of teacher experience. 



^ » \ 

^^D. L. Kirp and M. G. Yudof. Educational Policy and the Law . Berkeley, CA: 
McCutchMn. 1974. pp. 567-577*» 



48 



1^ 

* \ 45' 



and pupll/taacher ratios figured prominently In the court's deliberations. 
While the evidence in the District of jColumbia situation vae» in ••veral input 
measures, very persuasive and the disparities very glaring, fready accepttoce 
of such measures has its hfzards. Other courts in other eases have followed 
similar lines of reaooning. W^ille understandable, the danger, is that judicial 
precedent will be set with insufficient evidence .of the relationship of such 
measure to output. 

The effect of teacher training, teacher experience, per pupil expenditures, 
pupil/teacher ratios, etc. on the output of an educational Institution is not 
\**11 established. The well ^Vcnown "Coleman Report" identifies home, nelghbor- 
hoodi and peers as correlating aore highly with school achievement than vai;i- 
ables associated with instruction. Summaries of reeearch on tefchlng liave con- 
sistently concluded tliat little is known about the Impact of the kinds of input 
measuires mentioned above. 

During the heyday of performance contracting, u^e of etandardised tests 
(output msasures) ae yardsticks of contractor effectiveness was severely 
cij.elcited.'' Justifiable as the criticism was, and is,. such tests are still 
more relUble as SBasures of effectiveness than the input meaeures previously 
cited. Criterion referenced tests would certainly be even more reliable. 
Despite the traditional posture of educators that educational effectiveness 
cannot be measured by specific outcomee, the courts should encourage the develop- 
ment of such output netsures, snd place less reliance on input measures. A 
good place to look for initial guidance is the latter part of a recent review 
of reeearch on teacher competence by McNeil and Popham.'** Instructional' , 
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^^Robert E. Stake. "Testing Hatards In Performance Contracting." 52 fhOeUa 
Kappan . June 1971. ^ 

^'♦j.p. McNeil «id W. J. Popham. "The Assessment of Teacher Cpnp.t.nce'* in R^M. • 
W. T^avere (ed.). Second Handbook of Researc h on Teaching. Chicago. Rand M^Nally 
and Co 1973. pp. 233-241. See also the work of the Clearinghouse for Applied 
J^rfo^nce TesJLg, Northwest Regional Educational ^.boratory, Portlandr Oregon. 
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productivity can only be Muurad by output. Inputs are variables to be aanl- 
pulated to. achieve desired outputs. Under the present educational struct<^re» 
hovever, the Input 8> have become the ends. 

0 

t 

\ ■ ■■ 

Conclusion 

The najdr thesis of the study was borne out. The legal Impedlnents do 
exist. However,, the situation Is obviously In flux. Certainly nors court 
cases^n 'the extent to which boards of education ^can contract with other parties 
will be forthconlng. Parent and taxpayer groups, have become Intersilted parties 

and will no cioubt continue .to rchallenge negotlati^d contracts of any kind that . 

-/ ' , ^ ■ * ' . • 

they deem detrlnsntal to education or cause tax Increases.* Teacher groups 

win continus to protect certification requirements In relation to pup^/ 

cdrtifleated^^tSAchet ratios. The accrediting associations \rs al^ likely to 

feel the pressure of teacher groups to maintain favorable pu^ll/tsacher ratios 

when ssttlng school standards. v. 

Certain legal barriers are coming down. ' State aid formulas are tending 

to eliminate Instructional units ali ths bas4s for dlsburslhgvfunds. This trend, 
• 

coupled with growing awareness bf school boarida of the fores of their l^igal 

' \^ ' . . . 

responsibilities, may provide ths leverag/a necessary for school districts to 

achieve a balance between legitimate teacher demands and cost/effective deploy- 
laent of educational resources. 

In October, 1975, ths principal Investigator Interviewed Byron Ilansford, 
Executive Secretary, Council of Chief State School Officers. Hansford was 
asked. If he thought the real Impediments to the Introduction of instructional 
technology were legal or more In the area of Interpretation and policy-making ^ 
on t^e part of state departpsnts of education. Unheiltatlngly, he responded 
that the major deterrents were the Interpratatilons of stats departments of their 
authority and in the policies they adopted. This study bears out his opinion. 

' ' ■ ^ 50 
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Addison Trail J^lgh School case la an axcallant exampla of tha axtant to 

which the atate departnent can open or close the gate on 'Instructional Innova- 
tion Involving technology. Anyone who has been In education and has had the 
opportunity to observe state departnents In action could cite alnllar Instancea. 
A thorough study of the atjtltudes and policies of state department a of edueat|on 
In regard to insttuctlonal technolog;]r^ls a Ipglcal next stepi espicljilly^J^ - 
the face of evidence that state departmffffz's are becoming nore receptive to 
Innovations favorable to Instructional technology. 

^ One of the consequences >qf teacher militancy haa been the creation of 
achlsms between ji.t ate teacher groups and state departments pf education over 
certain issues. In Colorado » for example » the state department has endors^ 
the concept of accountability over the vigorous protests of the Colorado Educa- 
tion Association. In Michigan^ the state department endorses fnd supports per- 
formanbe contracts In spite of opposition by state teacher groups. One state 
department official told the principal investigator that his office was con- 
ducting an experiment In redeployment of resourlses along the llnea reconnended 
by the Conant atudy cited earlier, but waa keeping It quiet due to oppoaltlon 
of the atate teacher group. Long regarded aa ultra conaervatlve gatekeepers. 
9tate departments are beginning to be advocatea of change. How pervasive this 
has become and to what effect ahould be Inveatlgated and documented. 
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